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Tn the Matter of the Accusation Agamnst:
: MARK STEVEN REITZEL

3330 N. Capitola PL, Apt. 2

Porterville, CA 23257

| Psychiatric Nurse License No. '
PT 26367

Respondent.

It matter.

BEFORE THIE
DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF VOUATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA '

Case MNo. PT-2003-12573

| OAH No. 2008060300

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby adopted by the

Board of Vocational Nursing and Psychiatric Technicians as the final Decision in the above-entitled

This Decision shall become effective on March 11, 2009,

IT IS SO ORDERED this 9th day of Fehruary, 2005,




BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREATU OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICIANS
STATE OF CALTFORNIA

In the Matter of the Accusations Against:

RICHARD LOYD GRAY Case Nos. PT-2003-124%
Psychiatric Technician License No. , PT-2003-1231
PT 30932 ' PT-2003-662
PT-2003-1252
JANETTE LYNN CLEMENT PT-2003-1253
Psychiatric Techniclan License No, '
PT 240489 OAH Nos. 2008000263
' 2008060294
LAURINE P. LUCKEY T 2008060297
Pgychiatric Technician License No. 2008060300
PT 20539 : 2008060301

MARK STEVEN REITZEL
Psvchiatric Technician License No.
PT 26367

EDWARD 5. SALAZAR
Psychnatric Technician License o,
PT 19120

Respondents. .

PROPOSED DECISION
On October 21, October 22 and Oclober 23, 2008, in Portervilie, Calilormia,
Ann Elizabeth Sarli, Administrative Law Judge, Office of Adminisirative Hearings,
State of Caiifornia, heard this marter,

Jennifer 8, Cady, Deputy Attamey General, representad the complamant,

Ban Allamanc, Attorney at Law, represenied respondents Janette Clement and
3ark Restzel,



Steven BassalT, Attorney at Law, repressnied respondents Richard Gray,
Lawrne Luckey and Bdward Sasazar,

Evidence was received, the record was closed and the matter was sunmitted on
October 22, 2008, '

ROCEDLRAL FINDINGS

l. The Board of Vocationai Nursing and Psychiatric Technicians issued
Psychiatric Tachnician licenses to respondents as follows:

Number PT 19120 to Bdward 5. Salazar {Salazar) on April 4. 1979, This
lizense expired February 2006 and has nat been renewed.

wumbes PT 20539 to Laurine P. Luckey (Luckey) on October o, 1980,

Wumber BT 24049 1o Janatie [yan Clement (Clemend) ak.a Janstie Lynz
Tischar on August 21, (985,

wurher PT 26367 (o Mark Stever, Reiizel (Rettzel) an April 19, 1959,
MNumber PT 309232 to Richard Lovd Gray (Gray) on May 14, 2001,

2. [n February 2068, Teresa Bella Jones, Executive Officar. Board of
Vocarional Nursing and Psychiatzic Technicians, made and Ried Accusations against
respondens, in her official capacity. The Accusations aliege that respondents acted

belaow the standard of care in respect in containment of 2 client on April 13, 2003,

3 Resoondents timely filed Notices ol Defense. The matiers wers
consolidated for hearing and the matter was set for hearing before an Administrative
Law Judge with tme Office o Administrative Hearings, an independent adjudicative
agency of the Staie of Caiifarnia. pursuant to Government Code section 1 P SMH] ot 52y,

FACTUAL FINDINGS

The Parsrvilie Developmental Center (PDC) s a state-operated facility
which serves people with developmental ¢isabilities. Mauny ot the individuals served
at PDC have serious madical andfor hehavioral problerns and require services wilam a
szcure eeatment program. Many of the clients are in the miid to moderale vange o7
meaptal retardation and have come in contact with the legal sysizm. The courts have
determined them o he a danger to themselves or aothers andsor incompeient 10 stand
tal. Addtionally, the courls have determined that they meet the critsria TEGUINNG
restment in a secure area. I 2003, PDC had a population of about 804 cilents.
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s When PI2C hires psychiatrnic lechnicians, 1t reqmre; thers o lake Active
Tregiment Crisis Management Training (ATCM) r:lurmg orientaticn.’ The psychiatric
technician must repeat this fraining vearly. ATCM is a sysiematic approach to
addressing owt-of-controi benavior. ATCM draining 1s demgned to provide the
paychiatric technician with techniques for verbal and physical interveniions. The goal
i5 1o prevent cut-of-coniral behaviozs, and if not possible, resolve these sifnations
safsly and calmly.

ATCM training provides instruction on safely restraining clients
(containment). ATCM teaches a tearmn approach 1o physical restrainl. - In 2002 and
2003, the ATCM training instructed thal a minimurr: of two people | ig required 1o
perfl:nrm a containment. In the event & containment was necessary, One person shouid
rastrain each of the cliem’s arms. Idesally, the heaviest and tallest slalf members
should secure the amms of large clients. 1T additional staff were avajlabls, these
additional psrsons should restrain the ¢lisnt’s legs. 1f an additional person was
avaitable. and the legs and arms were restrained. that person should maove to the top
of the elient’s head and get down on one knee and proteet the client’s head so the
clisnt could not bang his head on the fioor, This person was to “shadow™ the head by
placing his hands in a laced cupped pesition about two inches over the head, Ifthe

client lifts his head off the floor he can not gain momentum and bang his head on.the
floor. The staff that ere restraininig the client’s arms were instructed that they could
Jook awav fram the client to avoid the client spitting in ‘their eves. The ATCM
training instruets that the safest procedure when there iz only one staff person
available is to avoid, cveds or escape the aggressor until help arrives.

Additionally, the ATCM training instructed that a two-person wall restrains is
preferable 1o a takedown and prone containment. The manual provided to physical
‘theraprsts instrocts as follows:

CAUTION!! Prohe containments are the most
regtrictive of the physical interventions. The process
poses potential dangers of injury to both client and slaff.
As such it should be utilized as a last resort measurc after
other, Jess restrictive forms of intervention have failed.

A clear and present danger of injury musl exist and
staff must verceive thal an immediate threat to safety 1s
present.

THERE ARE NO ONE-PERSON CONTAINMENT
PROCEDURES. ALl PHYSICAL INTERVENTIONS
THAT REQUIRE CONTAINMENT MINIMALLY
UTILIZE TWO — PERSON CONTAINMENT
PROCEDURES. THE MAXIMUM NUMBER OF

! This training was formetly entived “Managing Assailtive Eehavior (MAEBL"



STAFF FOR PRONE PHYSICAL CONTAINMENT 15
FIVE. {emphasis in onginal}-

The ATCM training emphasized this material in 2 manual gnd in a PowerPoint
sresentation. Additionally, the siail practiced eflective containraent procedures
during the raining. Respondents, who were all PDC empioyees, received this
training on orierdation and yearly thereafter. Clement, whe was new io PDXC,
reccived “nis fraining in her orientation and had received it previcusly m the other
facilities in which she had warked.

Ir. addition to their training, respondents were provided with periodic bulletins
sutlining theis responsibilities in behavior management. Respondents were provided
Facility Bulletins which set forth the conditions for cantamment and tha prahthition
on containmant by fewer than “wo persons.

3t In April 2003, respondents were familiar with ATCM contammen:
nrocedures, they were aware of the prohibition againgt one-person containment, and
they were aware of the dangers of inzppropriate conlaintents, to thermselves and
clierts. Respondents kad all participated in multipls cantainments prior o April
2003.

i A, M2 had been a clieat of PDC since 1997, Previously, he had been a
cliznt of Camarilo Statz Hospital and Developmantal Center until that factlicy closed
'n 1997, AM. was committed to PDC by zoust arder, pursuant to Welfare and
[nstitusions Cods section 63500, 23 a danger to himaelf and athers. AN had an IG of
63, which quajifisd hir as mildly mentalty retarded. He was deaf and mute, but was
able to read lips. He was also diagnosed with paranoid schizophrenia and had
previous psychiatric diagneses which included antisociai personaltty disorder and
pedophilia. A M.'s history included incidents invoiving physical altercations, thraats
to stafl, intimidation, lyirg, noncompliance and various ctiminal acts, On Aav &,
2002, staf pavchologist Clint Scares wrote:

The combination of this history which inciudes a varisty of
dangerous and disturbed behaviors and hig periodic sevare
assaultive and aggressive behavior even in & secure and highly
supervized snvironmens and while on antipsychaotic medication
strongly sunparts the continued presence in [AM.| of
unacceptakly kigh potential for dangerous behavior. .. cased on
nis often unpredictabie aggressive and assauited behevior towards
eithor peers or staff, AM. presents a clear dangor to others in his
enviranment.

" BIHC clizals are referred o herein by their inilizls in order o protect their confidzntiality.



 AM. also suffered from hyperiension. He was prasoribed an antipsyehotic
medication, quetiapine, and a medicalien for hvpertension, propanoiol. In 2003, AN,
resided on unil 17, & secure, forensicunit. He was 37 years eld, 6 feettall and
weighed ai least 250 peunds. He was very proud of his s:ze and enjoyed
demonstrating his strength,

5 On Thursday, April 10,2003, A.M. refused to take any of his
medications. Toward tz end of the dav, he becamc upsat and aggressive, entered the
facility laundry room and refused to leave. Facility police were celled and when they
arrived AN, ran downthe hall and broke off 4 deor handle while trying to get out of
the building. He was placed in restraints and was-evalualed by the facility physician
Dr. Roberts. Dr. Roberts gave A.M. intramuscular injections of Ativan and Haldol wo
control svmptoms of psychosis. A “crisis review” was conducted. A.M. agreed to
take his medications. Staff agreed that if A.M. again refused to take his medications,
the nurse practitioner would notify Dr. Reberts and Dr. Roberts would reevaluate
AM., after the weekend. On April 11, 2003 A.M. accepred all his medications. On
April 12, 2003, Saiurday, A.M. refused all medications the entire day.

6. Gray was on duty that Saturday and netified the nurse practitioner that
AM. was refusing his medications and acting in a bizarre fashion. At one poinl
during the day, AM. refused to return from the rear courtyard. He would not come in
arrti} facility police amived, That evening, A.M. pushed aside a femnale staff member
and ran out the main door toward the sallyport. Gray and other staff members entered
the sally port with facility police officers, and with that show of force. AM. gaveup
and came back into the facility. -A M. continged to exhibit agitated behavior by
pacing and standing near the front door. He eventually went 1o-sieep at 3 am. and
slept until noon or Sunday. When he aweke he refused his medications and refused
Lo eat.

7. OnSunday, April 13, 2003, Gray reporied for work on-the 6:30 a.m. to
3:00 p.m. shift, Staff had advised him 1o enter the umt through an alternate door
bacause A.M. had been moniloring the entrance door for an opportunity to escape
when someone entered. The staff assigned 1o umit 17 en April 13, 2003, were Gray,
Clement, Luckey, Remy Ocampo, Randy Burion and Salazar. At around 12:30 pam.
Burton and Salazar laft the unit 1o escort clienls o the snack bar, Tuckey had
escotted a cliem: to the showers and was returning to the unit’s wchnician station,
Gray, Clement and Ocampo were in the technician station. Clement was the med-
person, in charge of dispensing medications. She was in the back of the lechmician
statior, in the “med room,” working on charls.

b. A M, was continuing to pace in the hallway ontside the echnician
station. Ocampo had just gone out the right door of the technician statien and was
nolding her kevs in her hand to lock the technician station door when AM. grabbed
Ocampo's keys. ‘Gray neard Ocampo scream “Rick, he has my kews!” or words 1o that
effect. Gray ran.out the right door of the technician station and saw that A.M. was
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nolding a restrain: key and was atlempting 10 stab Ocamao. Ogampo was backing up
against the wall holding her stomack. The restraint key ig 2 key with a knitelike
appearance approximately onc and a half to two inches long with: & shaft ending in a
point. Gra;-' tosd A M. o give him the kevs, A M. tried 1o stab Gray wilh the restraint
ke, Gray nacked away and sounded ns alarm, sum maning help from adjacent aniis.
At this point, Luckey was coming up the hall, Gray 10id Ocampo, Luckey and
Ciement 1o g¢ ino the technicizn swation and lock the doar. Clement, Ceampo and
Lackey stayed in the technician station until ather stafT arrived several minutes later,

9. Veanwhile, A M. had welked toward another client, V.M., who was
sweeping the foor with 2 push broom. V.M. was approximately & feet {ail and close
to 300 pounds, A M. stabbed ¥.M. with the restraint key, in ¥.M.'s arm, chest and
cide. A.M. then turned and headed down the other end of the hallway toward another
client K.B. K.B. had ssen A M. stab V.M. and a3 A.M. approached K.B., K.B. hit
A M. inthe head. K.B. was also a large man, approximately six foot four inches ta:l
and weighino close o 300 pounds. A.M. tumed arouad and started walking up the
hailway back iowards the technician statior.

10, As AM. approached the technictan siation Gray confronted AM. in the
qallway. AM. attempted te-hit Gray and tore nis shirt. A.M. turnzd back down the
natbway and Gray followed him, with ¥.M close behind, K.B.came ur to AN, and
hit him two more times with uppercut punches. Gray was concerned that K.B. and
V.M, who were hoth large men, would seriously hurt A M. Gray was also concerned
that A M. would continue to stab staff and clients with the restraim key. Gray juraped
on A.M. s back, with his right arm around A.M.'s shoulders. Grey used his left hand
w0 ward of KB, A.M, who was taller and heavier thaa Gray, bent over at the wast
under the weight of Gray. Gray’s feet came off the ground. The two became
unbalanced and fell ic the floor.

When they hit the floor, Gray remained on A.M.’s back. (Gray's entive body
.ay on AM. K.B. came around o the froat of the two and attempted to pick up
A Ms head to smash it on the ground. Gray protected A.M."s head by placing his
right arm under AM."s |8%: car, so that Gray's arm was between AM."s head and the
finor. A.M.’s head was turned to the right and Gray could see him breathing. Gray
tried to communicate to him that he needad to calm down. AM. tried ta bite Gray’s
hicep and Grzy moved his right arm sa that A.M."s chin was an op af Gray's eibow,
AM. was struggling to arise and was trying 1o throw Gray off his back.

Greay wes lving on the Toor with his body lving full lenath on AM. s back
and wiih his right 2= under A M.'s head for about twa minutes when Buston and
Reitze: arrived in response La the alarm. Gray remeined lying on AAML's Dack. with
his right arm around A.M.'s neck and Gray’s right hand hotding his own lell hand.
Gray told Reitzel 1o get the keys from A.M. Reilzel wrastied the keys [rom AM.35
right hand, Reisze! then grabbed AM."s right arm. turried oward the wall and held
AM."3 right arm in place, in the manner prescribed in the ATCM orotecols. Burtorn
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grabbed the left arm and faced inse the haltway, in the marner prescribed in the
ATCM protocols. Salazar arrived and grabbed AM.s right leg, also in the manner
prescribed in the ATCM protocels. Either clieat V.M. or another staff mernber
srabbed the other leg. Gray called out for restraints and remained on A.M.’s back
while Luckey delivered the restraints and assistec in placing the leg restrainis on
A M. AM. continusd to iy we throw Gray off nis back. Facility police officers
arived on the scene. An arm resiraint was placed on A M. s lefl wrist,

The staff allemnpted 1o pass the arrm restraints from AM.’s left wnst to the
right wrist while Gray remained lying on top of him, Gray puiled up on AN to
allow the restraints to pass undemeath AL, from his lefl to his right side. At this
point, Gray neticed that AM. had stopped struggling. Gray got off A.M. Gray had
been fving on A.M.’s back for five to seven minutes. AM. was rolled over and was
not breathing, CPR was initiated. A.M. was transported to Sierra View Hospital
where he was pronounced dead.

1. An autopsy was conducted by Gary A. Walter M. D. on April 15, 2003.
* Dr. Walter established the cause.of death as “cardiac dysrhythmia due to prolonged
lsft carotid artery compresston.” Dr. Walter cornmented that “the causs of death
appears to inciude an element of asphyxia with vagal inhibition.” Dr. Walter noted
that “there is a region of left supra-thyroid soft tissue hemorrhage overiying the
inferior laryro/superficial trachea in this region.” He also noted that “the left mid
carotid artery showed a region of surrounding soft tissae hemorthage.” The Deputy
Coroner concluded that “decedent expired as a result of Porterville Developmental
Carrter staff attempting to restrain him during assaultive and combative behavior and
his death is ciassified as accidental.”™

Allegations Against Gray

17. - The Accusation alleges that Gray's actions in containing AWM, were
incompetent, grossly negligent and constituted excessive force, mistreatment and
abuse of A M. Complainaint offered persuasive expert opinion that Gray's action in

atternpting a one-person containment was in viclation of ATCM training and that the
" stancard of care for psvchiatyic technicians is to follow ATCM protocols. Expert
opinion established thet Gray subsiantialiy departed from the standard of cars
ordinarily passessed by and exercised by a reasonable ficensed psychiatric rechmician
by: (1) jumping on A M.'s back; (2) remaiming on A M s back for five 10 3even
mintes: and (3} placing his right arm under AM's neck.

Gray contends that he had no choice bul 10 jump on A M.'s back in order to
protect him fram approaching angry clients and to prevent A.M. from stabbing other
people with the keys he was brandishing. A M. could nave seriously injured semeone
with the keys. Gray believed he was alone in addressing the crisis, as he-had only
small wormen on his unit at the tims and he believed they could not contain AM, Hs
understond that it might 1ake a few minutes for staffers to arrive from others units ic



scsisl in a contaitment and felt he had to take action. He feli he couid potry e talk
1o AM. because be was deaf and couid no® safely get into a pesition in front of AM,
hecause he would be between AM. and his amacker K.B.

The evidence is persuasive that Gray acied rashly, impulgively and with poor
judgmant v jumping on AM's hack. e igrored the ATCM prozocals and ignored
se fact thal Clemnent and Luckey wers also trained in ATCM orotocols. He shoulc
have asked for Clement's and Luckey’s assistance. The evidence 15 that Gray nad
activaled Riz alarm and he could count on other staff to assist him in a minute or so.

Fven if Gray nad acted appropriately in jumping on AM.'s back, remaining on
AM."s back for several minutes after Reitzel and Salazar arrived and secured AM."s
arms was prossiy negligent, incompetent and constituted excessive force. Al hearng,
Ciray offered the sxplanation that he was unable o get of 7 A.M."s back without
siepping on Reitze) or Salazar. Gray was not credible. The evidence is persuasive
that Gray remained “pancaked” on AM."s back without aking any atempt to rise,
in an effort to keep hint down on the floor, even afler Taciity police had arrived,
Further, Gray®s action of keeping his right arm around A M. 's neck during the antire
containment was grossly negiigent, incompetent and constituted excesgive Torce.
Gray testified that liis arm did not put pressure on AM.'s alrway or threal and that
Gray supported his own body weight with his elbows ta avoid putting pressure o
A.M, This testimony was not eredible. It is not credibie that Gray could maintain a
osition lving leagthways on AM.5 hack, with nis right arm around A.M.'s head ana
ek area, and support his welght with his elbows. The witness stalements do not
support Gray's testimony, and the autopsy report identifies hemorthaging at the
inferior lanvnxd superficial trachea and the tefl mid carctid artery. the arcas where
AML s head and neck camme in coniact with Gray’s right arm,

While the evidence is clear Urat Gray's actions in jumping an A M. s back,
remaiting on his back and placing his right arm arouna Gray's neck were grossiy
regligent, incompetent and constinied excessive force, the evidence is also clear thar
Gray had no malice toward AM. and had no intent to harm aim. Rather, Gray's
‘ntentions, however misguided, were to protect AM., the staff and other paticnts,

Allegations Against Reiize!

13, The Accusation alleges that when Reiwe! arrived on the scene, he saw
Grav lying on AM. s back with his arm around A M.'s neck. He also saw that AM.
was struggling. Ths Accusation alleges that Reitzel should haves recognized that Gray
was not using an approved ATCM containment procedure and should nave intervened
ta ensure that proper containment procedures wers followed. The Accusation glleges
that Reitzel's failure to intervene constiuted gross negiigence, meompslence and
conatituted use of excessive force, mistreatment and abuse of AM,



Complainans offersa perswasive experl opinion that Rertzel substantialiy
doparted from the standard of care ordinarily possessed by and exerdised by 4
reasonabls licensed psychiatric technician when he did not adwsna Gray to ger off
ANMs back and neck or suggast an alternate method of containment which camphed
with ATCM protocols. Complainant did not prove that Reitzel, himself, used
excessive foree or mistreated or abused A M.

The Accusation [urther alisges that Reitzel comrmitied acts of dishonesty in his,
interviews with investigators following the incident. Tt is alleged that Reitzel gave
“inconsisient and different versions™ of the position he was in and the position Gray
was in during the containment of client A.M., and that his account was “in total
opposition to the account of events by PT Gray.”

At the outset, it is recognized that Reiizel's versian of the respective positions
of himself and Gray during the containment of A.M. were in conflict. The fact that
Reitzel's sccount was “in total opposition to the account...” given by Gray, or anyone
else, does nad, in itself, constitute grounds for an aliegation of dishonesty. The fact
that their statements were in conflict does not mean that Reitzel was dishanest. The
inquiry here is whether Reitzel's statements to investigators were dishonest.

Reitzel was interviewed on }‘me 30, 2003, by two investigators, Robert
Friedman, Senior Special Investigator with the Department of Developmental-
Services and Specia) Invesiigator Joe Baumgardner, who was employed by. with PDC.
Reitzel had a union reprasertalive accompany him. Reitzel was advised he was being
questioned as part of an official investigation and he was directed to answer all
guestions honestly and completely. He was advised that his refusal to answer, or any
- type of evasion, deception, dishonesty or lack.of ceoperation could constitute
insubordination and/or inexcusable neglect of duty and result in disciplinary actien up -
to.and inclyding dismissal from his employmert. He was advised that hiis statements
and the evidence gained by reason of his statements could not be used in a criminal
proceeding, Reitzel agreed that he understood the advisements. '

Reitzel related that he arrived onanit 17 about a minute to.a minute-and a half
after he beard the alarm. Luckey met him at the door to unit 17 and pointed down the
haltway. There he saw a soupie of clienis and Gray on the floor with AM, There
were no other svaff members there. Reftzel told investigators that AM. was lying on
his right side with his right hand tucked under his body. Reitzel had to dig the keys
ot of AN s right hand. Reitzel toid investigalors thar Gray was not on 1op of AM.
and was not lying on AM.'s back. He demonstraled Gray's postion with Gray
crouched on big knees aver A.M.'s head, with his hands securing A M.'s head. Reitze:
said he did not see where Gray's arms were in relation 1o A.M.'s bead. AS 5001 23
Reitzel got the keys from AM. he grasped A M.'s right.anm, secured it, and locked
away from A M. se that A M. could not spit om him. He assumed that other people

securad A M.'s lefl arm and legs because AM. was moved from his right side into a
prone postticn.
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During s interview, Reitzel concedad that Gray could have goften on A M.'s
back afier Reitzel secured AM.'s vioht arm:. Howaver, Reitzel stated he wouid ot
kzve seen Gray get on AM.'s back bocause Reitzel's face was turned away from A M.
1 ster in the interview, Reitze) stared that when he {isst got to the scene he “wasnt
egnacially Jooking 10 sec where this person [Gray] wes in nariieular.” He agam
acknowledged that Gray couid have gotlen orte AM.'s back when ey had gone inta
prone coatainment, but he did not sec that and “ugasnl aware of the particuw.ars of
what Rick was particuiarly doing.” '

Lalet it the intervizw, Reitzel was told that his recoilection of whiere Gray was
when he arrived or. the scenc was inconsistent with other accounis. He was “given an
oppartunity to think about it Reilzel then sxplaincd and described Gray's pesition,
Gray's hody was positioned over A.M.'s body so that “he would have nad to have his
gide possibly on top of him coming around the frort - 1o e head.”™ He alzo described
Gray's arms 2s tucked up underncath A M.'s head with the hand of one arm grabhing
fe wrist of the other. (ifford then asked him, “Is it true that when you walked onto
e upit and assessed the situation Rick [Cray! was at the head as you descrided
ariginally?* Retzel responded, “Well, when [ say he was at the head, ] mean he was
i front of the head and the head arca and the upoer body and the shoulders zeross the
hack.” “He may have been more around him than | stated before.” When asked what
he meant by “around,” he stated, “Well, more wrapped around bis head area.™ Later,
afier investigaiors told Reitzel that this was a death investigation and & serious matter,
they asked him *Isn't it true that Rick was never up in thal position By his head the
way vou described it earlier? After clarifying the questior, Reitzel answered “yes”
~and “I want to help you aut bere.”

At hearing, Reitzel testiffed that when he arrived on the scene he saw Gray,
not on A.M.'s back, but holding his head in the pasition he described i his statement.
He explairied that he had been badgered during the interview, was exhausled, anc was
iust trying o give the investigators what they wanled. A reading of the transeript of
the investigational interview confirms that Reitze: wa repeatedty questioned and his
vorsion of events was contipuously chalienged by the investigators. The {ranscript
demanstrates Reitzel's halfhearted agresment with investigators that he had potseer
Gray crouched by A.M.'s head when he arrived at the scene, However, the transcript
aleo reveals Reitzel's svasiveness during the entire interview, Further, Reitzel's
description of Gray's position when Retizel arrived on the scene 1s simply not
credible, and it is not eredible that Reitzel could have been mistakern. Reitze] slated
that A.M. was strugeling to get up when Reitzel armived. Yt he aiso stated that Gray
was crouched by A.M.'s head and there were ciients at AM.'s fest. Tt is not credinle
(hat ALM. wouid have needed ta struggle to get up if Gray had heen standing,
crouched over his fiead, with clients at his feel. Later, Rsitzel indicaced Gray was
actually hoiding AM.'s head, and it is also not credible rhat this restraint alone, with
clients halding the feel. would have kept AM. on the ground.
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Further, at hearing, Reitzel was asked i he ever saw Gray on AM.'s back. He
responded that “when we were geliing off [AM.] and | murhed Tie [Gray] was petting
off the back &0 at some point | assume he was on [A.M.’s} back.” This response is in
sharp contrast 1o hi3 statements during the interview that he never saw Gray on AMs
back or even felt his presence thers. '

Finally, the evidence is clear thar Gray was on AM.'s back during the entire
containmert, and not croucned over AM.'s head. T1 1s not credible thal Reatzel did
not see that. '

Allegarions Against Salazar

14.  The Accusalion alieges that when Salazar arrived on the scene, he saw
Gray Iying on A M. 3 back with his arm around A M.'s neck. He also saw that AL
was siruggling. The Accusation alleges that Salazar should have recognized thal
Gray was-aot using ap eppreved ATCM containment procedure and shouid have
intervened to ensure that proper containment proceduares were followed The
Accusaiion alleges thal Salazar’s failure to infervene constituted gross negligence,
incompetence, use of excessive force, mistreatment and abuse of AM.

In his staiernent to invesiigators, Salazar admitted that he saw Gray on A.M.’s
back with his arm around AM.'s neck. Complainant offerad persuasive expert
opindon that Salazar substantially departed from the standard of care ordinarily
possessed by and exercised by a reasonable licensed psychiatric technictan. when he.
did not advise Gray to get off of A.M "5 back and neck or suggest an allernate method
of containment which complied with ATCM protocols. Complainant did not prove
that Salazar, himself, used excessive foroe or mistreated or abuged A.M.

Allegations Against Clement

15.  The Accusation alleges that when Clement heard Gray sound the alarm
she remained in the technician station until other staff members responded te the
alarm. The Accusation alleges that she did not assist Gray by responding ro the
alarm, as required by PDC policiss and procedures and het training as a psychiatric
techmician. Afier several minutes, Clement went down the hall and saw Gray on top
of AM. with his arm around A.M.’s neck. The Accusation alleges that Clemeant
shouid have recognized that Gray was not using ar approved ATCM comtainment
procedure and she should have inlervenea 10 ensuee that proper containment
procedures were followed. The Accusation alleges that Clement’s failure to intervene
constituted gross negligence and incompetence.

 Complainant effered expert opinion that Clement substantially departed from
the standard of care ordinariky. possessed by and exercised by areasonable heensed
psychiatric technician when she stzyed.in the techrician station and did not assist
Gray with A.M. She further substantially departed from the standard of care when
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she did not advise Gray 10 get off of A.M.’s back and neck or suggest an aliernate
method of containmen? which complied with ATCM protocols..

Respondents offered expert testimony to the affact that Clementl uged her fime
“approprialelsy™ by calling for assistance and then walking down the hali o ask Gray
whetaer he needed a restraim order. Respondents’ experl also otfered the apinion that
Luckey and Clement, becauss of their smali staturs and light weight, might not have
seert useful in holding AM.'s arms down in the containmant, although they could
have agsisted in halding A Mg legs down.,

Tac evidence is persuasive that Clerent was lrained to assist in situations like
the one that presented here, and that spe had a duty to assist Gray. She could have
assisied in a varcty of ways Lo attempt to diffuse the situation. or if necessary, 2ssist
Grav e containing AM. in a safe marmer. Clement suhstantizlly deparied [rom the
standard of care when she failed to assist in the safe handling and coptainment of
A.M. The evidence is persuasive that Clement substantially deparied [rom the
standa-d of care by failing io tell Gray to get olf AM's hack or suggest an aliernate.
rmethod of containment which complisd with ATCM protocols.

The Accusation also aliezes that Clement committed acts of dishonesty during
interviews with investigators, in that she gave inconsistant and different versions of
what occurrsd and her rendition was in total opposition to the account of gvents given
b Gray and athers present. Clement, in her statement to ipvestizators on a May 3,
2003, stated that after help arrived an¢ she knew that A.M. was probably contained,
she walked down the hall Lo ask whether they needed an ovder from the physiciar for
placerent of restraints. She was not “paying a iot of attenition” to who was
nositiened where, and she remembers Gray being oo A Mg laft side “bur T damt
rermember it e was laying across fis back orpot.” Gray then toid ber to get the
restraint order. There was no direct cvidence to imspeach Clement's assertion thal she
cousd a0t 121 who was positioned where, But, the inference can properly be drawn
ar because Clemers actually spoke with Gray when he told her 1o geta restralit
order, she must have seer. where he was positioned, and he was on A.M.'s back. For
these reasons, the evidence i3 persuasive that Clement was dishonest in her stalement
to nvestigators.

Allegations Against Luckey

16 The Accusation alleges thal when Luckey heard Gray sound the alann,
rather than assist a coworker by respanding to the alarm as is required by PDC
policies and prozedures and her trajning as & psyvchiatric technician, ghe retreaiad o
ihe 1echiician station. She remained in the technician station until other gral?
members responded to Gray's alarm. She opened the doar <o the technician staiion
and heard someone tell her to bring the vestraints. She brought the restraints anc
assisted in putting them on A M.'s legs. The Accusation aileges that Luckey should
Lsve communicated with fellow staff members on ar approptiste conlainment
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procedure and stralegy for containing A.M. and that she failed to follow PDC policies
and training in that she neglected to perform ber duty to protecl the safat_y and welfarz
of A0, The ihc.m.satmn alleges that Luckey’s fallure to intervene mmmuted gross
neghgencc and Incompetence.

Complainant offered expert opinion that Luckey substantially departed from
the standard of care ordinarily possessed by and exercised by a reascnable licensed
psychiatri¢ technician when she stayed in the technician station and du:l not,assisl
Gray with A.M. The.evidence ispersuasive that Luckey was trained to assist in
situations like the one that presented here and that she had a duty 10 assist Gra} She
could have assisted in a variety of ways to ateempt 1o diffuse the situation, or if
necessary, assist Gray in containing A.M. in a safe manner. Luckey substantially
departed from the standard of care when she failed to assist in the safe handling and
conttainment of A.M. The svidence is persuasive that Luckey also substﬁntiaily'

eparted from Lhe standard of care by faiiing 10.1ell Gray to get off A.M.'s back or
suggest an altermate method of containment which comphed with ATCM protocols.

Respondents offered.expert testimony to the effect that Luckey used her time

“appropriatels” in the technician station, bringing Ocampe inte the technician slation,
ealling for assistance, and then bringing restraints o the scene of the containment and
applying them to A.M.'s legs. Respondents' expert also. offered the.opinion that .
Luckey and Clement, because of their small stature and light weight, mightnot have
been useful in holding A.M.'s arms dewn 1o the containment. However, he estified
on cross exantination that they could have assisted in holding A.M.’s legs down. The
evidence is persuasive howevet that Luckey should have acted according to her
ATCM training. Instsad she retreated 1o the technician station and staysd there out of
fear. Rather than-leaving Gray alone with A M., she should have worked with Gray
- and Clement to form a plan to handle A.M. bafelv until help arrived. .

The Accusation alse alleges that Luckey commitied acts of dishonesty during
interviews with investigators, in that she gave inconsistent and different versions of
what oceurred and herrendition was in total oppesition to the account of ev ents given
by Gray and others. Luckey, in her statement 10 investigalors on.a May 1,2003,-53id
that she never saw Gray on AM.'s back. She said that, initially, Gray told her io take
Ocampo into the iechnician stavion. When she tried to exi the technician station,
Gray told her to get back inside. She stayed inside the technician station.ané when
she beard a loud boom she called the facility police. She did not gat through

immediately and had ic call again. She finally reached the operator and told the
cperaict they needed help on unit 7. When pther staff arrived in answar to Gray's
alarm, Luckey opened the technician station door and looked down the hali, When
.she looked down the hall Gray velled to her to get the restraints and .she nioticed that
Gray was slanding. When she brought the restraints A M. was on his stomach on the
floor. She told investizators she did notdknow where-Gray was but that he was “down
there somewhere. 1 don't know where. At leasi I think he was. I didn't -1 don't
know ™ A, M. was struggling while she was fying 1o put.the restraints on him. 5hs
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cisted that she had asked svervane whers Gray was when she began nutling on leg
restraints hecause she wasn't surc where he was and ske couldnt rzally see wherz he
was, Peaple kept saving “there™ anc she asked “where? She stated that thers ware
50 mary peeple around that she was not surs where Oray was,

The svidence is persuasive that Luckey was dishanest in her responses 1 he
investizatars when she told them she did not know where Gray was and did not ses
him on top of AM. It is not credible that she zould have struggled with placirg leg
restrainis on A M. for sevaral minutes and noi seen Gray lying ontop of A M.
Indeed, Gray's l2gs, zlthough shorter than AM.'s, wouild have heen in the area around
whers luckey was applying the restrajnts.

Because the evidence i3 persuasive that Luckey saw Gray on top a1 AM, the
evidence is parsuasive that Luciey substantially ceparied from the standard of care by
failing to advisz Gray to get off AM.'s back or suggest ar alternate methad of
containment whick compliad with ATCM protocols.

Cactors in Justification, Mitieation, Aggravation and Reaabilliation

17, As se forth above. respandents have subjecied their psycaiatric
cechnician licerses to discipline, However, in consideration o what, i any, discipline
should be imposed, licensees may introduce evideace of extenuating circumstances.
[icensees may introduce evidence whick tends to show justification and mitigation,
25 well ag evidence of rehabilitation. (Armeson v Fox (1980} 28 Cal 3d 440, 449,
Compiainant may introduce evidence of AFgravarion.

18, Tnaggravation, A.M. died as a resuit of improper comainment. Alsoin
aggravation is the fact that respondents acted in complete disregard of thelr traiming,
and srofessional standards.  Also in aggravation, in respect 1o Reitzel, Clemant and
Luckey, is the fact that they were evasive and lacked candar 1n their stataments o
investigators. All the respundents, with the exception of Salazar who did pol apozar,
were less thap candid at hearing as well. Reitzel, Clement and Luckey maintained
that they did not see Gray lying on top of A.M. Gray cantradicted his statements 1o
investigators, in an citort 1o minimize his responsibility. For instance, be testifisd that
he never jumped on AM.'s back. In his statement 1o investigalors, he clearly
described the fact that he umped onto AM.'s back and he introduced that phrase into
the conversation. In his statements to investigators, he adgmitted he had heen lying on
A.M's back the entire time of the containment.” During testimoqy at hearing he began
1 speak in terms of lying on the right side of AM.L s body.

19.  Thers ars multiple sxtenuating circumstances that coniributec 10 AMs
improper containment and resulting death. Faremost is the failure of medical
personnel at PDC o respond ta staff notification that A.M., a dangerous and
psychotic client, was not taking his antipsychatic medication. The problem was
eomplicated by the fact that unit 17 housed some of the largest and heaviest zliznts,
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who swere also the mosl combative. That unit was gtaffed with three women whao
weighed less than 123 pounds, twa of whom were over 60 vears old. Another
extenuating ciroumstance is the fact that A.M. was deaf and mute, and it was
therefore very difficnlt fo reason with him. It was only natural, in the situation that

" unfolded here, for staif to fear for their own safety. All of these factors mitigate the
fact that Gray attempted 1o conlain AM. himseld, and mitigate the fact thal Clemsnt
and Luckey did noet discuss or participate in a proper conrainment. These factors do
nat, however, mitigate the fact that Gray remained on AML's back when staff began
arriving, and the keys were removed from A.M., and they do not mitigate the fact that
Clameni, Luckey, Reitze! and Salazar did not intervene at that po‘ir_ﬂ for A.M.'s safety.

=0, Salazar did not appear and did not intreduce any evidence of
reabilitation. His psychiatric technician license expired in 2006 and has not been
renewed.

11, - Inrespec: to rehabilitation, the Agcusarions were filed againét
respondents aimost five years afier the death of A.M. There was no cvidence that
respandents had any prior or subsequent discipline action taken by the board.
Luckey, Clement, Reitzel and Gray have continued o wark as psychiatric technicians
since that time. Luckey retired from PDC, with diseiplinary charges pending, but was
retained as a retired annuitant and has been working part time at PDC. Clement took
a psychiawic technician position with the Department of Corrections and
Rehabilitation. Reitzel and Gray remained at PDC after a period of suspension.
Witnesses testified on behalf of 1hese respendents, affirming that they are
conscientions and effective in the performance of their duties. All contimue to take
regylar yeatly trainipg on ATCM and effective intervention techpiques. Due to the
delay in filing the Accusations, respondents have had the opportunity to demonstrate
a five and a hatf vear period of compliance with statutes and regulations ZOVLININg
the practice of psychiatric technicians and comphiance with the rules and regulations
of the facilities in which they work,

Costs
72, Compiainani submitted costs certifications in the following amouns:

Gray - §16,107.50 comprised of the legal work of three attorneys and other
staff from January 23, 2003, to the date of the hearing and totaling 96.% hours
of work in 2005, 56 hours of work in 2008 and 29 hours of work 11 2007,
inciuding 17 hours of pleading preparation. Complaint also offered a cost
corification for investigative services in the sum of $2,897.50 (1.2 hours at
$144 per hour and 15.5 hours at 5173 per hour.) '

Clemer: - 513,733 comprised of the legal work of three aftornevs and othar

staf from January 25, 2005, to the date of the hearng totaling over §4 hours
of legal work. Complainant also offersd 2 cost certification for investigative
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services in the sum of $3070.50 {1.5 hours ai §144 per hour and 16.3 hours at
5173 per dour).

Luckev- $12,555.75 comprised of the legal work o7 three attomeys and ather
staff fram Avgust 30, 2006, 1o the date of the hearing totaling over 73 hours o7
Jegal waork,

Reitzel- §14 720,56 comprised of the lega: work of three attorneys and other
staff from February 17, 2005, 1o the date of the bearing tolal ing avar 96 houss
of lega) work, Complainant alse offered a cast certification [or investigative
services in the sum of $2,551.50 (1.5 hours at Si44 per nour and 13.3 hours at
5173 per hour).

Salazar- $10.925.50 comprised af the legal work of thres atiomeys and ofher
staff [rom Jznuary 25, 2005, to the date of the heanng toteling over 7] hours

of legal work, Corplainazt also offersd a cost cemification Jor investigative

services in the sum of and investigative services in the sum of $3.344.340 {one
hour at $144 per hour and 18,5 hours al $173 per haur )

The entire cost bill for ivestization and prosecution of the case against ali
respondents s $79, 906.25.

LEGAL CONCLUSIONS

il Business and Professions Code® section 4520 provides that the Board
may discipline any licensed ps¥chiairic technicizn {or anv reagon provided in Article
3-{commencing with section 4320} of the Psychiatric Technicians Law. Scction 4221,
provides:

The board may suspsnd orrevoke a license issued
under this chapter [The Psychiatric Techrizcians Law
(section 4300 et seq,)! for any of the fooiowing:

{2} Unprofesstonal conduct, which inclades. but 15 not
limnited ta, the following:

(1) Incompetense, or gross negligence in CATYING
out usuai pavehiatric technician functions.

* AT sargtory references are to the Califarmiz Busifiess and 2rofessions Code unless otheraize ndicated,
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(1} The use of excessive force upon or mistreatment or
abuse of any patient...

(591

(n) The commission of amy act invalving dishonesty,
when that action iz substantially related 1o the durizs and
funclions of the ficensee,

2. California Code of Regulations, iitle 16. ssciion 2577, states:

As set forth in Section 4521 of the code, gross negligence is
deemed unprofessional conduct and is grounds for disciplinary
getion. As used in Section 4521 “gross negligence” means &
substantial departure from the standard of care which. under
cimmilar circumstances, would have ordinarily been sxercised by
a competent licensed psychiatric technician, and which has or
could have resulted in harm to the consumer. An exercise of 50
slight & degres of care as 1o justify the belief that there was a
conscious disrepard or indifference for the health, safety, or
welfare of the consumer shall be onsidered a substantial
departure from the above standard of care.

Las

California Code of Regulations, title 16, seclion 25377.1, states:

As set forth in Section 4321 of the code, incompetence 18 deemed
unprofessional conduct and is greunds for disciplinary action. As used
in Section 4521, "incompetence” means the lack of possession of and
the faiiure to exercise that degree of leaming, skill, care and expenience
ordinarily possessed and exercised by responsible licensed psychiatric
technicians.

4, California Code of Regulations, title 16, section 2376.5, sets forth
multipie responsibilities of a livensed psychiatric tachnician. In pertineni part, this
sectipn provides:

The licensed psychiatric technician performs services
requiring technical and manual skills which inciude the
following:

(a) Uses and practices basic assessment (date
collection), participates in planning, executss
inlerventions in accordance with the care plan or
treatrnent plan, and contributes i¢ evaluation of
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idividuaiizad interventions related o the cars plan or
treatment plar, '

(1) Provides direct patient/ciient care by which the
licensee!

{11 Performs hasic nursing services as definsd in
subdivisior (al;

AR

{3} Anpliss communication skiils [or the purpose
of patienticlient care and education...

3. Califarnia Code of Regulations, title 16, section 2576.6, slales in
seriinent part,

(&) A licensed pavchiatric technician shal; safeguard

patienis’fchents’ health and safety by actions 15at includs
but are not limited to the fallowing:

...

(3} Perfarming services in accordance with Section
175 6 of the Business and Professiops Cade,

{b) A licensed psvehiatric technician shall adbere 10
standards of the profession and shall incorperate cthical
and behavioral standards of professional practice which

inctude but are not fimited (o the faligewing:

{11 Maintaining current knowiedge and skiils for
sale and competent practice,

©..1]

{c) A vigladon of this scction corstiluess unproieasional
canduct for purposes of ‘nitating disciplinary actiorn.

Fiolations by Gray

a, As sel forh in Facrua® Findings 1 through 12, Gray is subject &
disciplinary action under section 432, subdivision (a) {10, as defined by Californis
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Code of Regutations, tnle 16, sections 25376.3, 2576.6, 2377 and 2377.1, on the
srounds of incompetence ané gross neghgence,

i Az set Torth in Factaal Findings | through 12, Gray is subject 10
disciptinary action under section 4521, subdivision {i) or. the grounds he used
excessive force upon client A M. '

Viplations iy Retizel

8. As set forth in Factual Findings 1 through 11 and 13, Reitzel 15 subjsct
io dis¢iplinary action under section 4521, subdivision (a) {1}, as defined by California
Code of Regulations, title 16, sections 2376.5, 2576.6, 2377 and 2377.1, on the
- grounds of incompetence and gross negligence.

Q. As set {forth in Factual Findings 1 through 11and 13, Reitzal is subject
to disciplinary action under section 4321, subdivision (n), on the grounds of
dishonesty.

10, As set forth in Factual Findings 1 through 11and 13, Reitze] is not
subject 1o disciplinary action under section 4521, subdivision (1) {abuse/excessive
force). This allegation is dismissed. : '

Vielations by Salazar

1%, As set forth in Factwal Findings 1 through 11 and 14, Salazar is subject
to discipiinary aclion under section 4521, subdivisiop {a) (1), as defined by Califorma
Code of Regulations, title 16, sections 2576.5, 2576.6, 2577 and 25771, oo the
grounds of incompetence and gross negligence.

17 As set forth in Factual Findings 1 through 11 and 14, Salazar is not
subject to disciplinary action under section 4521, subdivision (i) {abuse/excessive
force). This allegation ts dismissed,

Violations by Clement

3. As set funh in Factual Findings 1 through 11 and 13, Clement is
subject to disciplinary action under seetion 4521, subdivision (a) 1), as dafined by
California Cods of Reguiations, utle 16, ssclions 2576,5, 2576.6, 2577 and 25771, on
the grounds of incompstence and grass negligence.

T At hearing, the Accusasions wets amended o carree: referances o Buzinzss and Professions Code
seotign £52 7. subdivision (. w saodivision (n). g
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14 Asgset forth in Faclual Findings 1 through 1land @5, Clement is subjest
to discipknary zction uader section 4521, subdivision (r). on the grounds of
dishonesty.

Violations by Lucikey

% Aqsel forth in Factual Findings 1 troueh 11 and 16, Luckey is subjoc:
to disc'plinary actior under seciion 4321, subdivisiaon (a‘u {11, as defined by California
Code of Regulations, titls 16, sections 2576 5, 2576.6, 2377 and Z277.1, on the
grounds of incompetence and gross naghgencc.

16.  Asset forth in Factual Findings 1 through lang 16, Luckey Is subjzct
ta disciplinary action under sechion 4521, subdivision (ni. on the grounds of
dishopesty.

Disciplinary Considerations

17, The purpose of disciplinary procesdings i3 nol Lo aunish licensees, but
to proiect the public. The dsath of AM. was 2 grave and tragic consequence ol
respandents” feilures to follow established containment procedures. But, as set fozth
in Findirgs 17 through 21, there was sufficient evidence of mitigation and
“ehabititation, pariculacly the pessage of [Tve anc ane half years without incident, 1o
indicate that Gray, Clement, fuc<ey and Reitzel no longer pose a risk to clients.
However, the (indings of dishonssty and the cantinued jack of candor al hearing that
these respondents dispiayed, indicates a tack of compicte rahabiiitarion. 1118 thus in
the hest interast ol the public that these r&spondeqh serve a probationary peried under
terms end canditions designed fo protect the public

S This determmination is in accord with the guidance provided by Caiifomia Code of Regultions. tiile 16,
section 2524 and sacticn 2579,10, which srovides in pottinent part:

Ir. reaching = dacision on a discipiinary action undsr 2 Admnistrative Precedure Act (Goveramen: Code
section | 1400 et seg.’i the Board shall congider the disciplinary 2 guidelines sntiiled “Disziplinary
Guidelines”, (Rev. &/19:073, which are hereby ooz zted by reference. Dovialion fram lkase niidelines,
inctuding Lhﬂ standard condilicns of pronatior, (s approprialz wrere the Board, i1 its sole discrelion,
determines that the (uces of the particular case warrant sucn & deviation - for cample, the sresence of
mitigaring :acL::urs. the zge of Lne case; evidentiary prabarma.

In determining whether rovacation, suseension o7 probation gniuld be imposed in @ giver discipiinasy
actior, e following factors should be zonzidered:

Matrre aud sevarty of the aci(sh, olfenssis), or zrmeis] undezr congideration.
Actual ar zotearial hamm o the puklic,
scrizal or potential karm o any patisnt,

Orwverail disciplinany recond,



18, Althpugh the factors in mitipation apply 1o Salazar as wel;, Saluzar did
not produce evidence of rehabilitation. Thus, Salazar has failed demonstrate that
he does not continue ta pose a risk to clionts. . Salazar’s lcense is expired. However,
section 118, subdivision (b), provides shat expiraron of.a license shali not deprive the
Board of jurisdiction to proceed with a disciplinary action during the period within
which the license may be renewed, restored, rzissued or reinstatad. Under section
4543, the Board rmay renew an expired license al any time within four vears after the
expiration. '

Assessment of Costs

19.  Ag zet forth in Finding 22, thetotal cost of invesugation and
prosecution of this matier was established as $79,906.25, Section 125.3 provides in
pertinent part that the Administrative Lew Judge may direct & ncentiate found to have
cornmitled & vielation or violations of the ficensing &ct to pay & sum not to exceed the
reasonahle costz of the investigation and enforcement of the case. Accordingdy, the
initial inquiry is whether thase cosls arc reasoaable, :

Comptainant represents that the billing was distribuled among the respondents
on the basis of work done in connection with the charges against the various
regpondents. Nevertheless, some of the charges appear excessive and appear to
overlap. For instance, the investigative charges total almoest $12,000, vet the bulk of
the investigation was conducted by invastigators for PDC and the Department of
Developmental Services in connection with actions by the-employer. Complainant's

investigator reviewed the extensive investigalion record and prepared s own reports,
visited the site on one oceasion and conductad limited interviews.

Owverall oriming] actions taken by any federal, state &r local agency of court.

Erior warnings on recard ar prior remediation.

umber andor variely of surrent violatichs,

hditigation cviden-:.s.

in case of 2 criminal conviction, corzliance with terms of senignee andfor cour-ordersd probation,
Time passed since the aztis or aifense(s) QoTUTTES

If applicable. evidenze of proceedings o dismiss 2 convieton purstani 1o Pena: Code ssction 12034,
Cooperation with the Board and other law enfur\.ﬁemsm' or regulatory agenziss.

Oither rekabdistation evidence,
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_ The cosl corifications also indicats that multipie anorngys worked on
preparing this matter for hearing. There appears o be an averiap ir: preparation i
that 48 now attarneys were assigned. they were required 10 hecorms acguainted with
iha casc and state of the svidence. Additionally, there apnears to be significant
avercharges in cerlain areas of the billing. For instance, althougn she pleading in this
matter was almoat identizal for 2ach of the five respondents, the dilling indizates a
charge Sor at Jzast 10 hours of work prepanng the pieading, for cach respondent, and
16 hours for preparing the pleading against Gray. '

The <0tal cost of close to $80,000 is patently sxcessive given that: the _
investigaton undenaken n this matier was conducted In large pari by other agencias;
this matler was prepared and reviewed multiple limes over three years, oy Lhree
Sifferent atormeys; and although there were five respondents. there was onlv ome
incident at issue.

Accordingly. the reasunable costs of investigation and prosecution of these
matiers is madified as foliows:

Only the attorney’'s fees incurred by Jenmfer Cady were considered as iegal
fees. This reduced the legal fees (o the following:

Gray: ST
Cigment: %£11,060
Luckey: $9,322

Renizel: 311,771

Saizzar: $5.176

Fusther, the legal {ees are reduced by Z0% in an atlemdt 1o 2ccour for some of
the areas where hiliing appears excessive for the fask undertaker andior overtaps
gther charges.

Ciray: .o §9.303
Clement: Lh.848
Luckey: 5745760
Reitzel: §9.416.80
Salazar; $6,540.30

Finaily, the investigative sexvices are reduced as foliows:

Gray: $2.897 reduced 1o $2,032 (climinaie 3 hours of 17.3 hoursh
Clement: $3 070 reduced 1o §$2,025 (sliminate (ive hours af 18 hours}
Na.arar: $3.344.30 reduced $o S2.£79.50 (elimnrate five hours of 19,3
houes]

Reitzel: " $2.351.50 reduced 10 $1,686.20 (climirate five hours of 15

hours]
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After the approprigie rediclions neted above, the total cosis for the
investigation and prosecution of the matter is 549,789.20. The amournt attribuied to
- each respondent is as follows: :

Gray: £6.303 + 52,032 = §11,3

535
Clement: 54,848 + $2,025 = $10,873

Luckey: $7.45760 :

Reitzel: 50,416.80 — $1,686.30=511,103.30
Salazar: $6,5401.80 + §2.479.50 = §9,020.30

20.  Itis deteomined that the abovs modified costs of investigation and
prosegution of this matter are reasonable under section 123.3. However, the ingquiry
as to whether to impose thess costs on respondents i.s__gm'ﬁrned' by the California
Supreme Cowrt case of Zuckernan v. Board of Chiropractic Examiners (2002) 29
Cal dth 32, Zuckerman sets {orth the factors to be considered in determining the
reasonableness of imposing cosls ot & CRropraclor disciplined by the Board of
Chiropractic Examiners. These factors should be applied to cost recovery schemes
applicable to other gevernmental agencies.

The Zuckerman court held that “the Board must exercise its discretion 1o
reduce or eliminate cost awards in a manner that wili ensure that ... [cost recovery)
does not deter chiropractors with potentiglly. meritorious claims or defenses from
exercising their right to a hearing.” The court established five considerations that.an
agency must taka into account when assessing the amount to be charged. The court
said:

[T}he Board must not assess the full costs of
investigation and prosecution when to do se will untairly
penalize a chirepractor who has commiitted some
misconduct but who has used the hearing process to
obtain dismissal of other charges or a reduction in the .
severity of the discipline imposed. ‘The Board must
comsider the chiropractor’s “subjective good faith belief
in the raerits of hiz or her position”™ [Citation] and
whether the chiropractor has raised & “colorable
challenge” to the propesed discipline {Citation. ]
Furthermors, as in cost recoupment schemes in which the
sovernment seeks to Tecover from crimina: defendants
the cost of their state-provided legal representation
[Citation] the Board must determine that the chiropractor
will be financially able to.make later payments. Finally
the Board may not assess the full cests of investigation .
and prosecution wher it hasconducted a
disproportionately large investigation and progecition to



~rove thal a chiroprasior engagsd it relatively innocuous
. G
miscaonduct.

fri this matter, respondents wers given the opporturily 1o apoly the Zuckermar
factors ‘o their sizuatians and o argue accordingly. Gray. Clemeni omd Relizal
astablished that they had medes: salaries and modest family ‘ncomes. Luackey
cstanlizhed that she is retived, receiving a small pension and Secial Security. anc 15
working only intermitisntly at & rmodest wage.’

The remaining Zuckerman consideralions are often intertwined, The agency
st assess a respondsnt’s “subjective good Faith belief in the merits of [Ris or herl
nositions” and whether respondent “raised a cotorable challenge to the pronosad
discipline” A related consideration 15 whether there has bean some misconduct bu
the raspondent has vsed the hearing process 1o ahtain dismissal of other charges or 4
ceduction in the sevarity of the discipline imposed.

Flers, the Accusations sought ~cvocation of suspension of licenses and
imposition of casts.} As set [orth below, respandents, with the exception of Salazar,
were successful in obtaining & grant of prabation rather taan an oulright revocanan or
suspension. At hearing, resnondents raised a colorabie challernge, not ic whether
there were grounds for discipling, but to whether revocation should be impesed. given
the mitigation presented and given the passage of five and a half vears zince the
eident. Additionaily, both Reitzel and Satazar obuaned dismissals of the charges of
cliemt abuse, mistreaument and sxcessive force.

_ Accordingiy, giver the financial portraits of Gray. Rellzel, Clement and
Luckey, tne grant of probation and these respondents’ good faith beiief thai they hzd a
sound defense of mitigation, the costs of investigation and progecution ol this mater
are fusther reduced by one half for these respondents and they may pay cosls in
instailment payments, as more fully set forth in the Order.
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T me of the serious drawbacks of the Zuckersian case i3 tnal complainant is al a disagvaniage in rehutting
rzspordent’s financial claims, Even if 5 bifurcated prozesding wers institileg. whereln respandent was Lo
produce proef of his or her faaacizl position and complainant was permincd discovery. the cost af such 2
procesding might wery well sxcead the costs spzht in the cndeslying ason.

R oA gocher drawoack in appiving the Zuckeraraes BIclors i3 Tnal 1ng Fyidenee Code pronibics inisaaustion of
evidenee of seilement offers, Thus. Lhe finder of fact cannat 4o beyvond the penzlty sought m the nleadings
it datermininz whether respondznt nas achievec 2 reduction of the severiiv of the discipling “imposed.”
Wity infoPmmation as o what discipline the agznoy has offered, it is ‘moecssibie for the Andar o7 fac w0
detarrizie whether respondsnt “has used the nearing Droess 1o obiain ... areduction i tie sevesity of the
discipline impessd”



ORDER

1. . -Psychiatric Technician License No. PT 19120.1ssusd to EDWARD 8.
SALAZAR s REVOKED,

2, BEWARD S, SATAZAR shall pay lne Bursau of Vocarional Nurses
and Psychiat-ic Techniclans, or its designee, the sum of $9,020.30

3. Psvohiatric Teehnician License No. PT 30932 issued to_R.IC‘i—L&RD
LOYD GRAY is REVOKED. However, revocation is STAYED and a probationary
license snall issue [or three (3) years on the terms and conditions belew.

4, Psychiatric Technician License PT 24048 issued 10 JANETTE LYNN
CLEMENT is REVOKED. However, revocation is STAYED and a probationary
license shall issue for three (3} vears on the terms and conditions delow,

3 Psychiatric Technician License PT 20539 issued to LAURINE P,
LUCKEY iz REVOKED. However, revocation is STAYED and a prebationary
license shall izsue for th_re:e (3} vears on the terms and conditions below.

&. Psychiatric Tf,‘»ChIIlCla.l] License PT 26367 issusd to MARK STEVEP\
REIMTZEL i= REVOKEDR. Hpwever, revocation is STAYER and a. probatmnﬁn’
license shall issue for three {3) years on the terms and conditions below.

CONDITIONS OF PROBATION
1. OBEY ALL LAWS

Each resp{mdem shall obey all federal, stale and local laws, mciudmg all
statutes and regulations governing the license. Respondenis shall submit, in
writing, & ful! and detailed account of any and all viclations of the. law,
inchuding alleged w:rlatmns ta the Board within five { } days of OCCUTTEICE,

T ensure cornpllance with th: condition, reapondents shali subrmt
fingerprints through the Department of Justice and Federal Bureau of
Investiation witnin thirty (30} days of the effective date of the decigion,
uniess the Board determings that fingerprints were previously suhmitted by the
ragpondents o the Board.

Each respondant shall also submit 1o the Beard a recens 27 x 27 phetograph of
himselffherself within thirty {307 davs of the effective date of the decision.

If a respondent is under a criminaj court order, including probation or parole,
and the order 1z v mlated it shall be deemed a violation of these probation
conditions.

2
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COVPLIANCE WITFI PROBATION PROGRAM

Fach respondent shail fully comply willy the conditicrs of probation
estahlished by the Board and shall cooperale witl reprasentatives of the Board
i~ its monitoring and invesigation of (he resnondents’ compliance with the
Probation Fragram. '

Upan successful compietion of probation, £ respendent’s license will be tfully
restarsd.

SUBMIT WRITTEN REPORTS

Each respondent shall submit or causs to be submitted, under penalty of
perjury, any written reparts, declarations znd verification of actionz as requirsd
hy the Board or its representatives. These reports o declaratians shali contain
staterients seiative to respandents’ compliance with al! the conditions af the
Board's Program. Respondents shall im mediately execute all seiease of
information forms as may be required by the Board or its representaiives,

' the first repor, each respendens shall provids a list of all states and
rerritaries whers he/ste has ever been licensed as a vocational/praciical nurse.
psychiatric technician, or registered nurse. Each respondent shalt provide
nformation regarding the status of sach license and any charge in license
statws during the period of probation. Each respordent shall infarm the Board
if Yefshe epplics for or obiaing a new nursing av psychiatric technician Heense
during the period of prabatiorn.

Each respandent shail provide a copy of tas Board’s decision to the regulatory
agency in every state and territory ir which hefshe has applied for or hotds &
vocational/practical nurse, psychiatnic technician and/or registered nurse
license.

NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER
CHANGE(S)

Each respondent shall notity the Board, in writing, within five (3] days of any
change in address or telephene AUTYDET(S).

A respendent’s failure te claim maii sent by the Board may be deemed 2
violation of these probation conditons.



5. NOTIFICATION OF RESIDENCY OR PRACTICE OUTSIDE OF
STATE | | . o A I

Fach responden: shall notify the Board, in-writing, within five (3) days, if
heishe leaves California to reside or practice in another staie. Periods of
residency or praciice outside of Califormia shall not apphy ioward a reduction
of this probation time periad. 1f respondent. resides or practices outside of
California, the period of probation shall be automatically axtended [or the
same time period he/she resides or practices outside of Califormia. kach
respondent shall provide sritten notice te the Board within five (3} days of
any change of residency .or practice. ' Coe

Each respondent shail notily the Board, in writing, within f1ve (3} days, upen
his/her returm to California.

0. MEETINGS WITH BOARD REPRESENTATIVE(S)

Each respondens shall appear in person al meetings as directed by the Board or
its designated representatives.

NOTIFICATION TO EMPLOYER(S)

-1

When currently emploved or applying, for. smployment in any capacity in any
health care profession, respondent shall natify his‘her employer of the '
probationary status of respondents’ license. This notification to the
respondents’ current health care employer shall peeur no later than the
effective date of the Decision. Respondent shall notify any prospective health
sare emplover of histher probationary status with the Board prior to accepting
such employment. At a minimurn, this notification shall be accomplished by
providing the employer or prospective emplover with a copy of the Board's
Accusation-and Disciplinary Decision,

The Bealth Care Profession inciudes, but is not limited to:-Licensed
Vocational Nurse, Psvehiairic Technician, Registered Nurse, Medcal
Assislant, Paramedic, Emergency Medical Technician, Centified Nursing
Assistamt, Home Health Aide, and all other ancillary tectmical health care
positions.

Each respondent shall cause sach health care employer to submit to the Board
all performance evaluations and any other emplovment related reports as
required by the Beard. Each respondent shall notify the Board, in-writing, of
any difficully in securing employer Teporis within five (5} davs of such an
evenl.



Fach respondent shall notify the Roard. in writing, within five {3} days of any
change in empioyment stafus. Each respendent shall oty the Boasd, 1n
writing, if hafshe is terminated ar separated, regardless of caugs, [rom any
nirsing or health care related crployment with a full explanation of the
circumstances strrounding the termination or separation.

EMPLOYMENT REQUIREMENTS AND LIMITATIONS

Reapondents, Gray, Reitzel ang Clement shall work in hissher licensed
capacity in the state of California, This practice shail consin ol na less thar
six (6) continuaus months and of no less than twenty {20} hours per week,

Respondent Luckey shall work i histher licensed capacity i the state of
California. 17 Luckey wishes 1o remain retived. she and the Board shall
estahlisk & minimarn level of hours of employroent to aliow her 1o moct this
requirsment,

Respandents shall not work for a nurses’ ragistry or I any privaie ducy
posilion, a lemporary nurse placement agency, as 4 facufly member 1n an
aceradized ar approved school of tursing, or as an instructor in a Board
aoproved continuing education Course except as approved, in wriling, by the
Poard. Respaondenis shall work oniy on & regularly assigned, identiDed and
predetermined work site(s] and shall not work in 2 floas capacity cucept &8
approaved, in writing, by the Board.

Respondent Luckey may remain in the sapacity as 2 retired annuitant sorving
the PDC.

SUPERVISION REQUIREMENTS

Before commencing or coalinuing employment in any health care profession,
zach respondent shalt obtain approval from the Board of the SUPErvISiOn
provided 1o the respondents while employed.

Respondernts shall not function as a charge aurse (1.2, work in any healthcars
setting as the person who oversees or directs licensed vacational nursss,
neychiatric technicians, certified nursing assistants or uhlicensed assigtive
persoanel} or superviging nsychiatne technician Zuring the period of probation
except as approved, in writing, by the Board.
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COMPLETION OF EDUC_ATIDNAL _CU_URSE{S_] .

Each respondent, at bis or her own expense. shail snroll and sw::ce'asful]v
complete a course(s) subgiantially related to the wiclation(s) no tater than the
end of tae firs: vear of probation. One oi the SOUTEES mapondcmts shall enroll
i and campiere shall be a course which focuses on sthics and ntegrity.

The coursework shall be in addition to that required for license renewal. The
Board shall notify the respondents of the course content and number of contact
hours required.  Within thirty (30} days of the Board’s writlen notification of
assigned coursework, respondents shalt submit a written plf:m to comply wit

this requirement. The Board shall approve such plan prior to enroliment in
any course of study.

Upon successful comnpletion of the couTse. raspondeﬂts shall submii “original”
complation certificates io the Board within thirty (30) days of course
completion.

MAINTENANCE OF VALID LICENSE

Each respondent shall, at all times, maintain an aciive curreni license with 1be
Board including any period of suspension.

{f an initial license.roust be 1ssved (Statement of Issues) or a imansa 18
reinstated, probation shail not commence until a lisense Is issued by the Board,
Respondents must complets the licensure process within two (2} yzars from
the effective date of the Board’s decision.

Should a respondent’s license expire, by operation of law or {}Lhemlsﬂ upon
renewal or reinstatement, respondent’s license shali be subject to.any and ali
conditions of this probation not previcusly satisfied.

COST RECOYERY REQUIREMENTS
Raspondents shall pay to the Board eosts assoaiatsd with 1is inv esuqatmn and

enlorcement pursuant 1o Business and Professions Code section 123.3, the
amounts that foklow,

Giray: $5.667.50
Clament: £5.436.30
Luckey: §3,728.8C
Reitzel: $£3,551.65
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Respondents shali be permiticc o pay these costs it 2 payment plar approved
hy the Board with payments (o be campleted no later than thres moaths priot
(o the snd of the probation pericd. The filing of bankruptey by 2 respondent
shall nat refieve rezpondent af his/her responsibiliny 1o reiriburse the Board [or
its investigation and prosecution costs. Failure to muke paymenis in
accordance with any formal agreement enterad it with the RBoard or parauant
to any Decision by e Board shall be considersa 2 viglation of probation.

I a respondent has not complied with this condition during the probationary
periad, and respondent presenis sufficient documerntation of kisther good [ah
effort ta comply with this condition, anc 13 no other conditiong have been
violated, the Board or its representatives may, upon wrttten requesi from the
raspondent. extend the probation period up ta one vear, without fusher
hearing, in order to campiy with this condition, Durise (e exiengion, ali
original conditions of probation will apply.

Except as provided above, the Board shall 1ot renaw or reinstate the license of
ary respondent who has failed i pey ail the costs as direcied in a Decision.

LICENSE SURRENDER

During probation, if a respondent ceases praciicing due to retirement. healh
reasong, or is otherwise unabile to satisTy the conditicns of probation,
respondent may surrender usiher license 10 the Board. The Board reserves the
right 1o svaluale respondent’s raquest and to exercise its discretion whether o
grant the request without further bearing, Upon formal acceptance of the
rendéred licensc. respondents will no jonger be subject 0 the coadition: of
provation,

Surrender of a respondent’s license shall be considered a disciplinary action
and sha!l hecome a part of respondents’ license histpry wilh the Board., A
licensse who surranders histher licerse may potition the Board for
reirstaternent e sooner than the fallowing minimum periods from the
effective date of the disciplinary decision or the surrender:

Three (3] vears for reinstaternent of a license surrendered for any reason other
than a mental or phivsical illness: or
Ome (1) vear for a license surrenderad iar a mental or physical illness,

VIOLATION OF PROBATION
T & responden’ violates the conditions of histher arobation. the Board, afier
siyving the respondent notice and an apporturity 1o be heard. may sei aside the

stay crder and iImpose the stayed disciptine {denial/ravocation} of the
~espondent’s Hoense. [f duning probation, an accusalion or pelition w revoke

a0



probatior: has beer: filed against 2 respondent’s license or the Atorney
Gensgral's (OT'ice has been requestzd to prepare an accusalicn of palilion to
revoke probation against a respondent’s license, the prabationary period shall
automatically be exiended and shall not expire untl the accusation or petition
has been acted upon by the Board,

Dated: November 26, 2008

Aadministrative Law Judgs
(HTice of Adminstrative Hearings
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EDMUND G. BEOWN JR.. Attorney Ganeral
of the Staie of Cabiornia Soard of Yocational Nursing
MARC D, GREENBAUM ' and Psychiatric Techniclans
Supervising Deputy Attorney General

TENNIFER §. CADY, State Bar No. 100437

Deputy Attorney General

300 So. Spring Streel, Suite 1702
1 Loz angeles, CA 200132

Telephone: (213) 807-2442
Facsimile: (213) 8R7-2804

Atiomeys for Complainant

: BEFORE THE
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICEIANS
_ DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
[r the Matter of the Accusation Against, Cage No, “T-2003-"252
MARK STEVEN REITZEL
330N, Capitola P1., Apt. 2 ACCUSATION

Ponterville, CA 93257
Psychiatric Technician License No. PT 26367

Fespondent,
Complainant alieges:
PARTIES
i Teresa Bello-Tones, 1.0, M.S.N.. R NX. {Complainani) brings s

Accusation solely in her official capacity as the Executive Officer of the Board of Wocational
Nursing and Psychiatric Technicians, Department of Consumer Affairs,.

Z. On or apout April 19, 1989, the Board of Vocational Nursing and
Psvchiatric Techniciavs 13sued Psychiatne Techmeian License Number PT 26367 to Mark Sieven
Reitze] (Respondent). The Psychiatric Technician License was in full force and gfect at all
rimes relevant to the charges brought herein and will expize on Junuary 31, 2009, unless renewed.

JERISDICTION

54 This Accusation is brought befors the Board of Vocatienal Nursing and

. Psyvohiatric Technicians (Board), Department of Consumsr Affairs, under the anthority of the
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following laws. Al section references are to the Busmess and Professions Code unless othenwise
indizated.

STATUTORY and REGULATORY PROVISIONS

4 Section 4520 of the Business and Professions Code {Code)} provides, in
pertinent part, that the Board may discipling any licensed psvchiairic technician Ior any reasot
provided in Article 3 (commencing with section 4520 of the Psychiatric Teckmicians Law (Code
& 4500, et. seq.}

5. Section 118(b} of the Code provides, ir. pertinent part, that the expiration
of a license shall no: deprive the Board junisdiction to procesd with a disciplinary action dunng
the period within which the license may be renewed, restored, reissued or reinstated. Under
saction 4545 of the Code, the Board may renew an expired licenss at any time within four years
afier the expiration.

6. Section 4521 of the Code states:

"The board may suspend or revoke a license issued under this chapter [the
Pevchiatric Technicians Law (Bus. & Prof Code, 4301, seq.}] for any of the following reasons:

() Unprofessional conduct, which includes but is not lmited to any of the
following:

{1} incompetence or gross neglhgence in carrying out usual psychiatric techmeian

futlctios.

(d} Vielating or arternpting ta wolate, directly o indircetly, or assisting 1o or

abetting the viokation of, or conspinng to violate any provision or terms oT this chapter,

{i} The use of excessive force wpon or the mistreatment or abuse of any patisnt

{1 Failure to report the commission of any act prohibited by this section.

{(m} The commission of any act involving dishonesty. waen that action is

substantially related 1o the duties and fiunctioms of the licenses.”

2
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Cailformia Code of Regulations, title 16, section 2570.5, states:

“The lcensed psychiatric lechniclan performs services requinng techmcal and
manual skills which include the following:

{a) Uses and practices basic assessment (data collection}, participaies m planmng,
execuies interventions in accordance with the care plan or treavmnent plan, and contributes to
evaluation of individualized interventions related io the care plan or treatment plan.

(b} Provides direct panent'client care by which the licensee:

(17 Performs baslc nursing services as defined in subdivision {a);

(2) Adminisiers medications;

{3y Applies communication skills for the purpose of patient/client care and
education; and

| (4) Contributes w the development and implementation of a teaching plar: related
to self-care for the patient/client.”

g. California Code of Regulations, title 16, section 2376.6, slaies.

“{a) A licensed psychiatric technician shall safeguard patisnis’/clients” health and
safety by actions that include but are not lsmited to the following:

(1} Reporting to the Board acts specified in Seciion 4521 of the Business and
Professions Code;

{2) Documenting patient/client care in accordance with standards of the
profession; and

{3} Performing services in accordance with Section 125.6 of the Business and

Professions Code.

{b) A licensed psychiairic technician shall adhere Lo standards of the profession

\ and shall incorperate cthical and behavioral standards of professional practice which include ous

zre not limited to the Toliowing:
(1} Maintaining current knowledge and skilis for safe and competent prachce;
(7} Maintaining patient/client confidentiality;

(3} Mainiaining professional boundaries with the patient/client;

-
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{4} Abstaining from chemicai/substance abuse; and

(5] Cooperating with the Board duting investigations as required by Section
45212 of the Business and Professions Code.

(¢} A violation of this section constitutes unprofessional conduct for purposes of
imtiating disciplhinary action.”

. Califomia Code of Reguolations, title 16, section 2377, states:

“a g ser forth in Section 4521 of the code, gross negligence is desmed
anprofessional conduct and 13 grounds for disciplinary action. As used in Section 4321 “gross
negligence’ means & substantial departure from the standard of care which, pader simtlar
circumstances, would have ordinarily been exercised by a competent licensed psychiairic
techmician, and which has or could have resulted in harm to the consumer. An eRercize of 50
slight a degree of care as o justify the belief that thers was a conscious disrepard or indiffercnce
for the health, safery, or welfare of the consumer shall be considered a substantial departure from
the above standard care.”

11 Califormia Code of Regulations, title 16, section 25771, states:

“aq set forth in Section 4521 of the code, incompetence is deemed unprofessional
conduet and is grounds for disciplinary action. As used in Section 4521, 'incornpetence’ means
{he lack of possession of and the failure to cxercise that degree of learnng, skill, care and
expenience ordinarily possessed and exercised by ragponsible licensed psychiatric technicians.™

COST RECOVERY

11 Section :23.2 of the Code provides, in pertinent part, that a Board may
request the administrative law judpe to direct a licentiate found to-have committed a violation o1
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation

and enforcement of the case,
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STATEMENT OF FACTS

12, Ip April 2003, client A.M.' was a 37 veur old, devsiopmental disabled.
resident on Unit 37 ai Porterville Developmental Center (PDC). Client AN, wag approximately
six feet tall and weighed approximately 230 pounds, Client AM. was deaf and mute, but could
read lips. He was diagnosed with paranoid schizophrenia and mild mental retardation. While a
resident at PDC. Client A M. had & history of engaging in vanous dangerous and disturbing
behaviors due to his unstable mental stasus,

Licensed paychiatric techmicians and psychiarric techmeian assystants employed at
PDC are insiructed in Active Treatment Cnisis Management (ATCM} ATCM training teaches
emplovees how to handle agpressive and/or agsaultive clients. 1f a client assaul:s staif,
employees at PDC are (o “escape, evade and get belp.” In & crisis situation, an escape and gvade
Isspﬂnsélma}-' escalate imto 2 physical intervention o “containment” of the ciient. Pursnant w0
PDC policies and procedures, there are no One-person containmment procedures. The mmmomm
nurmber of staff required to “contain™ a chient is ™wo staff members, and the maximum aumber 18
five staff members.

Tn April 2003, Chient A M, exhibited a patiern of escalating behavior and refusal
1 iake routine medication. On April 13, 2003, Client A.M. became angry and upsct. Chent
AM. took the keys of a PDC staff member and stabbed the stasf member in the stomach with ong
of the keys. This was reported to Psychiatne Technician {PT) Richard Gray.” PT Gray activaied,
hiz alarem and pursued Client A M. and atlempted to “contairy” Client A M. PT Gray was
attempting to contain Client AM. by lving on the back of the st%uggling client. PT Cray placed
his arrn around Client 4.M.'s neck. This was not an approved ATCM containmant procedure.

Respondeni Reifzel responded io assist m the “containment” of Client A N.

Respondent Reilzel failed to intervene 1o the inappropriate ATCM corialnment procedure

1. In order to proteci the privacy of the client and his farnily, anly the initials of the client

Ili wil! be uzed in thiz docurment.

2. A separate Accusation has been fiis¢ by Complainant agams: PT Richard Gray.

3
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i | utilized on Client A M. Dunng the investigation of the incident, Respondent Raitzel gave

inconsistent, aiffering and false accounis of the incident to investigatovs. |

After several minutes of attempting to “contain”™ Client A.M., the Client
evenlually siopped struggling. Client A M. died. The medical examiner determined that the
cauze of Client A.M.'s death was “Cardiac dysrhythmia due o prolonged left carond artery
compression.”

FIRST CAUSE FOR DISCIPLINE

(Incompetence andior Gross Negligence)

15 Respondent ;15 subject to disciplinary action under Code section 4521,
subdivision () 1), as defined by California Code of Regulations, title 16, sections 2375.5,
1576.6, 2577 and 2577.1. on the gounds of incornpetence and/or glmss negligence, in that
Respondent departed from, andior substamtially departed from, the standard of care ordinanty
possessed and exercised by a responsible licensed psychiatric technician. The circurnsiances are
as follows:

a. On or about April 13, 2003, Respondent failed to commumicate with
fellow staff member(s) proper consainment procedures and devise a strategy for containing Chent
A& M. tha: would ensure the safetv of the client, as more fully set forth in paragraph 12, above,

b. On or about April 13, 2003, Respondent failed to follow PDC policies and
procedures for Active Treatment Crisis Management (ATCM)} during the “containment” of
Client A.M., as more fully set forth in paragraph 12, above,

SECOND CATSE FOR PISCIPLINE

(Use of Excessive Force ! Mistreatment / Abuse)
14, Respondent is subjecs to disciplnary action under Code seotion 4521,
subdivision (i}, in thal on abous April 13, 2003, Respondent used excessive force, misireated,
‘ andior abused Client A.M., as more fully sez forth in paragraphs 12 and 13, above.

THIRD CATUSE FOR DISCIPLINE

{Dishonesty)

15 Respondent ic subject to disciplinary action under Code section 4321,

&
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subdivision (m). in thal Respondent committed acts of dishonesty, as follows:

. During inierviews with investigators, Responden: gave inconsistent and
different \-'rz.rsions of his position and the position of PT Gray durning the “containment” o Chient
A M. and in total opposition to the aceount of events b}-'. PT Gray.

PRAYER

WHEREFORE, Complainant requests that a hearing be helé on the maiters herein
alleped, and that following the hearing, the Board of Vocational Nursing and Psychiatric
Techmcians :ssue 2 decision:

L, Revoking or suspending Psychiatric Technician License Number PT
26367, izsued w Mark Sieven Reitzel Mark Steven Reitzel.

2 Ordering Mark Steven Reitzel to pay the Board of Vocational Nursing and
Psychiatric Technicians the reasonable costs of the mvestigation and enforcement of this case,

pursuant to Business and Professions Code section 123.3;

A

3 Taking such other and further action as deemed necessary and propes.

GATED: February 1, 2008

@m{-@
TERESA BELLO-JONES, I.D., M. N, KN,
Executive Officer
Board of Vocational Nursing and Psychiatric Technmoans
Department of Consumer Affairs
State of Califorma
Complainant
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